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Introduction 
 

• The recent years have witnessed, in Portugal and in many other countries, great 
changes in legislative policy, in what has been referred as "flexibility" of labour 
legislation. 

• In Portugal, most of the more recent legislative measures in the area of 
employment legislation and labour market have assured the compliance with 
several obligations foreseen in the Memorandum of Understanding, signed in May 
2011 between Portugal, the European Commission, the International Monetary 
Fund and the European Central Bank. 

• We will analyze above all the Law n.º 23/2012, which introduced substantial 
amendments to the Labour Code. 

• Its sense follows the logic of the reduction of labour costs and of the workers’ 
rights, which is visible in any of the 4 key areas covered by the law: organisation of 
working time; control of working conditions (the role of the Authority for Working 
Conditions); termination of the employment contract by objective grounds and 
collective labour regulation instruments. 

 



Working time 

 
• The “bank of hours” – which, before, could only be established by collective bargaining – can now 

be negotiated directly with the worker and under certain conditions, if a majority of workers of a 
team, section or economic unit accept, can even be imposed to other workers against their will. 

 
• The additional pay for overtime was reduced to half of the previous values. 
 
• 4 of the compulsory holidays (2 civil and 2 religious) were eliminated. 
 
• The increase in the annual vacation period by up to 3 days when there were no justified absences 

or only a limited number of justified absences was also eliminated. 
 
• It was created the possibility to close the enterprises during bridge days (“pontes”) and to 

compensate these with vacation days of the workers. 
 
• Etc. 
 



Dismissal by objective grounds  

 
• In the dismissals’ area, the most significant 

modification was that the dismissal due to 
unsuitability of the worker became admissible 
also in the case where there were no 
modifications to the work position – which 
means the creation of a new type of dismissal. 

• {The amendments introduced in the dismissal by 
elimination of position were declared 
unconstitutional by the Constitutional Court 
(Ruling n.º 602/13) – see infra} 

 



… and still many other aspects 

For example: 
• A strong reduction of the compensations for dismissal 

(severance payments) - implemented in three stages: Law 
n.º 53/2011, of 14 October; Law n.º 23/2012, of 25 June; 
and Law n.º 69/2013, of 30 August 

• Also a strong reduction of the unemployment benefits 
(reduction of the duration and of the value) - Decree-Law 
n.º 64/2012, of 15 March 

• Extraordinary renewal of work fixed-term contracts – Law 
n.º 3/2012, of 10 January; and Law n.º 76/2013, of 7 
November. 

• Several questions with regard to collective labour rights 
(see infra). 

 



Collective Labour Rights 

 

• With regard to collective bargaining, there are 
even questions of constitutionality. 

• A progressive weakening of collective Law in 
favour of individual Law is taking place; 
negotiation of working conditions per sector 
of activity or profession is gradually being 
replaced by negotiation at company level and, 
in the extreme, by individual negotiation. 

 

 



 
• The Law n.º 23/2012 introduced the following measures: 

– Reduction (to half) of the additional pay for overtime work established in the law; 
– Reduction (to half) of the additional pay for overtime work established in a labour regulation 

instruments or employment contract; 
– Mandatory application of the legal limits for two years after the reduction in relation to any 

collective labour regulation instrument or employment contract; past that deadline, the limits 
resulting from the mentioned reduction are applicable, provided there has not been an 
amendment to the collective labour regulation instrument or employment contract. 

 
• The legislator considered void the provisions of collective labour regulation 

instruments and employment contracts signed prior to its entry into force that 
regulated the suppression of compensatory rest for overtime work. 

• With regard to the collective labour regulation instruments, the Constitutional 
Court declared this amendment to be unconstitutional, as it did not take into 
consideration the results reached through collective bargaining and constituted a 
disproportionate limitation on the right of collective bargaining. 

 



 
• In addition, Law n.º 23/2012 suspended for 2 years (that is, until 31 July 2014) the provisions of 

collective labour regulation instruments and employment contracts that regulated the following 
matters: 
– Additional pay for overtime work, insofar as it is higher than the values set in the 2009 Labour Code; 
– Remuneration of normal work carried out on a public holiday, or granting of compensatory rest in its place. 
After this deadline expired without amendments being made to the provisions of the collective labour regulation 
instrument or employment contract, the amounts they set are cut by half, but cannot be lower than those set by 
the Labour Code 

 
• The Constitutional Court validated the suspension of collective labour regulation instrument 

provisions, even if it affects the right to collective bargaining, as it is a temporary, necessary and 
balanced measure, taking into account the goals set by the MoU and the competitiveness of the 
national economy in a difficult situation for national companies. 

 
• However, the Constitutional Court declared unconstitutional the automatic reduction of the values 

set in a collective labour regulation instrument after the expiry of the 2-year deadline. 
 



 
Other changes to collective labour regulation 
instruments: 
• Restriction of the extension of collective bargaining 

agreements 
• Modifications of the legal framework on the extended 

validity period (“sobrevigência”) of collective 
bargaining agreements 

• Decentralisation of collective bargaining 
• Suspension of collective bargaining agreements in 

situations of company crisis 
 



The sense of the reforms 

 

• The logic is the bet on a type of flexibility 
identified with the compression of social costs; in 
the name of a flexibility concept that considers 
this branch of law as a mere management power, 
the individual and collective rights of employees 
are weakened and the employers’ powers 
reinforced, leading to easier dismissals, 
precarious jobs, variable working hours, easier 
mobility of employees, among other questions... 

 



Results? 

 

The economic and social situation in Portugal goes on 
marked by unemployment and recession; the public 
account deficit has increased; there has been a transfer 
of incomes from those who are poorer to those who 
have more; collective bargaining was severely limited; 
many solutions are contrary to the Constitution ... 

 



The Constitutional Court case-law 

 
• Some judgments (for example, n.º 353/12, of 5.07, and n.º 187/13, of 5.04) declared the 

unconstitutionality of successive State Budgets which reduced subsidies and Christmas holidays for 
civil servants and pensioners by violation of the principles of equality and proportionality. 

 
• The judgment n.º 474/13, of 29.08, declared unconstitutional the "law of the reclassification" (also 

for civil servants), on the basis of a violation of the job security principle - Article 53 of the PC. 
 
• The judgment n.º 862/13, of 19.12, declared the unconstitutionality of the law providing for the 

convergence of the public pensions system with that of the general social security scheme, "on the 
basis of infringement of the principle of trust present in the state's democratic constitutional rule 
enshrined in Article 2 of the PC". 

 
• Decision n.º 602/13, of 20.09, has declared unconstitutional several provisions of Law n.º 23/2012: 

(1) in addition to the declaration of unconstitutionality of certain segments of Article 7 of the law, 
by violation of the right to collective bargaining, 

• (2) it also censured the rule that made fell the previous selection criteria for selecting workers to be 
dismissed by the extinction of the workstation, and 

• (3) the rules by which it was established the cease of the obligation of the employer to try to find 
for the worker concerned another compatible job with its category. 

 



Some remarks 

 
The "new" labour legislator believes in the economic 
instrumentality of law: this must, in its view, reduce (direct or 
indirect) the labour costs (for example, with the increase in 
working hours without increasing remuneration), facilitate the 
exercise of the powers of the employer, etc. 
 
He thinks that the measures will be good if they are effective 
in terms of these interests; they will be bad if they are not 
effective from this point of view. 
 
In a certain way, one can say that the future belongs, not any 
more to God, but to the markets (the new god?). 
 
 

 
 



 

• This is, in fact, the crucial question. 

 

• In my point of view, and on the contrary, there 
are values whose pursuit can not be left to the 
markets and the first of these values, the 
founding principle of any society, is the human 
dignity - the dignity that every human being 
has simply because he exists. 

 



 

 

 

Many thanks! 


